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In the Court of Auueals of the District of Columbia 

JL JL 


Francis H. Duehay, Plaintiff in Error, 

vs. 

District of Columbia. 


} 


No. 1524. 


a In the Police Court of the District of Columbia, February 

Term, 1905. 

District of Columbia ) 262,835. Information for Violation 

Francis S'. Dummy. I of La ' v fOT the Pre ' rention of Smoke. 

Be it remembered, that in the police court of the District of Co- 
lumbia, at the city of Washington, in the said District, at the times 
herein mentioned, the following papers were filed and proceedings 
had in the above-entitled cause, to wit:— 


1 In the Police Court of the District of Columbia, November 

Term, A. D. 1904. 

The District of Columbia, ss : 

Andrew B. Duvall, Esq., corporation counsel, by James L. Pugh 
Jr., Esq., assistant corporation counsel, who for the said District of 
Columbia prosecutes in this behalf in his proper person, comes here 
into court and causes the court to be informed and complains that 
Francis H. Duehay, late of the District of Columbia aforesaid, on 
the 26th day of October, in the year A. D. nineteen hundred and 
four, in the District of Columbia aforesaid, and in the city of Wash¬ 
ington being then and there the occupant of a certain building, to- 
wit, the building situated near corner of Connecticut avenue and 
H street, northwest, in the city aforesaid and in the District afore¬ 
said and known as the Rochambeau, to which said building there 
is attached a smokestack and chimney used in connection with a 
certain stationary engine, steam boiler, and furnace in said build¬ 
ing, the said Francis H. Duehay, as such occupant, did then and 
there unlawfully cause, permit, and allow the emission into the open 
air from said smokestack and chimney, situated as aforesaid, certain 
thick and dense black and gray smoke, which was then and there a 
public nuisance, contrary to and in violation of an act of Congress 
for the prevention of smoke in the District of Columbia and for 
1—1524a 
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other purposes, approved February 2, 1899, and constituting a law 
of the District of Columbia. 

ANDREW B. DUVALL, Esq., 

Corporation Counsel, 
By J. L. PUGH, Jr., 

Assistant Corporation Counsel. 

Personally appeared F. L. Wollard this 11th day of November, 
A. D. 1904, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

[Seal Police Court of District of Columbia.! 

J. B. PEYTON, 

Deputy Clerk of the Police Court 

of the District of Columbia. 


2 In the Police Court of the District of Columbia, November 

Term, A. D. 1904. 


District of Columbia 
vs. 

Francis H. Duehay. 


No. 262,835. Information for Violation 
of Law for Prevention of Smoke. 


Defendant arraigned November 22,1904. Plea: Not guilty. Jury 
trial demanded. Continued to Nov. 30, Dec. 2, 1904. Jan. 13, 17, 
Feb. 21,1905. 

Feb. 21,1905.—Jury sworn to try the issue joined. Exceptions 
taken to the rulings of the court on matters of law and notice 
given by defendant in open court of his intention to apply to a 
justice of the Court of Appeals of the District of Columbia for a 
writ of error. 

Verdict: Guilty. 

Notice given by defendant of the filing of a motion for a new 
trial. 

Feb. 23,1905.—Motion for new trial filed, argued and overruled. 

Sentence : To pay a fine of ten dollars and, in default, to be com¬ 
mitted to the workhouse for a term of thirty days. 

Appeal noted. 

Bill of exceptions filed. 

Feb. 24,1905.—Bill of exceptions settled and signed. 
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3 In the Police Court of the District of Columbia. 

District of Columbia 1 

vs. V Information No. 262,835. 

Francis H. Duehay. j 

Motion for New Trial. 

And now comes the defendant in the above entitled cause and 
moves the court to set aside the verdict rendered therein and to 
grant a new trial for the following reasons: 

1. Because the law of Congress under which the defendant was 
proceeded against is unconstitutional. 

2. Because the verdict is contrary to the evidence. 

3. Because the verdict is contrary to law. 

4. Because of errors of law committed by the presiding justice at 
the trial. 

SAMUEL MADDOX, 
Attorney for Defendant. 

4 In the Police Court of the District of Columbia. 

District of Columbia') 

vs. > Information No. 262,835. 

Francis PI. Duehay. J 

Be it remembered that at the trial of this cause on the 21st day 
of February, A. D. 1905, before Charles F. Scott, Esquire, one of the 
judges of said court, and a jury empanneled aud sworn to try the is¬ 
sues in said cause, the District of Columbia to maintain the issue on 
its part joined, produced as a witness in its behalf, Frank L. Wol- 
lard, who testified on direct examination as follows: I am an in¬ 
spector of the health department of the District of Columbia de¬ 
tailed to duty in connection with the smoke law. On the 26th of 
October, 1904,1 made an observation from the top of the Colorado 
building, corner of Fourteenth and G streets, in the city of Wash¬ 
ington, of the chimney connected with the Rochambeau apartment 
house, on Connecticut avenue, east side, near I street, between half 
past eight and nine fifty in the morning. During that time dense 
gray and black smoke was emitted from this chimney as follows : 
From 8.53 to 8.56, three minutes; from 9.16 to 9.20, four minutes; 
from 9.35 to 9.38, three minutes; from 9.41 to 9.44, three minutes. 
This chimney is connected with the steam boiler and furnace 

5 of the Rochambeau, an apartment house belonging to de¬ 
fendant, who lives there with his family and has general 

charge of the house. 

On cross-examination, the witness further testified as follows: 
The Colorado building is some distance from the Rochambeau, but 
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I had been up to examine the latter and identified the shape and 
look of the building. I have seen dense smoke coming from Gov¬ 
ernment buildings numbers of times and brought one case into 
court “ and the court did not hold the defendant.” I never heard 
of a conviction in a Government case. I have seen half-minute 
emissions of dense smoke at Stoneleigh Court, but there was no 
prosecution. I did not know this building belonged to Secretary 
Hay. In bringing prosecutions the office has uniformly taken the 
whole records of complaints into consideration, and where half¬ 
minute emissions are noted, or longer intervals, no prosecutions 
have resulted. Prosecutions for violations of the smoke law are 
directed bj T the health officer and Commissioners. I report to them 
and am instructed whether or not to file informations in the police 
court. 

The smoke I saw coming from the Rochambeau chimney was so 
dense I could not see through it from the top of the Colorado build¬ 
ing. When it was densest it was black, and when it thinned out it 
was gray. I could see through neither the gray nor the black. 
There were many chimneys of private residences near the Rocham¬ 
beau emitting black smoke that morning. 

Thereupon the District rested. 

And thereupon, after the foregoing proceedings which are hereby 
made a part hereof, the defendant, to maintain the issues on 
6 his part joined, was sworn as a witness in his own behalf and 
testified as follows: 

I am a builder, a resident of the District of Columbia, and built 
and now own the Rochambeau apartment house, the property in 
question here, and live there with my fainil}'. The building was 
begun in 1902 and completed in 1904. It is an apartment house of 
fire proof construction, seven stories and basement, having eighty- 
one separate housekeeping apartments, all used exclusively as pri¬ 
vate residences. There is nothing of a public nature about the 
house, no bar, no cafe, no cigar or newspaper stands, no billiard 
room, no ba&ber shop,—in fact nothing of a business nature is carried 
on in the house. 

The house is supplied with three low-pressure boilers of seventy 
horse-power each, making two hundred and ten horse-power in the 
battery. We fire one at a time. There is a large flue, about three 
by three, and there is no reason why smoke should be emitted; and 
as a matter of fact none is emitted except when they nro cleaning 
the flues or, as sometimes happens, though rarely, a little bad coal 
comes mixed with the good coal we order. At first we used North 
River coal, costing §3.50 per ton, but subsequently changed this and 
have since been using a quality of coal, costing §4.55 per ton, sold 
to me with a practical guaranty that it will emit no smoke. I have 
bought the best coal and changed my firemen several times because 
of carelessness in managing the fires. There should be no smoke 
from my chimney and when there is any it is the result of accident 
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I absolutely refused to put in a high-pressure plant because 

7 of the smoke law. We have occasionally to clean out the 
flues. We cannot get heat through the house without clean¬ 
ing the boilers and the like of that. This produces some smoke 
unless the utmost care is used, and I have dismissed several fireman 
because of carelessness and am doing everything I can to prevent 
even accidental emissions of smoke. 

The house is used exclusively for private residence purposes. 

We first made fires in October, 1904. Mr. Wollard was in five 
minutes after we started the fires, complaining about the smoke. 
He stated that a complaint had been made to him about the smoke 
that was emitted from my chimney and I told him it was peculiar, 
because the fires had been going only five minutes or so. He was 
watching close that day. His information must have been received 
before the fire started. 

On cross-examination the witness further testified as follows: 
Every apartment in my house is occupied, except two, not all of 
them by families, some being bachelor apartments. Seventy-nine 
are occupied. 

There is a separate entrance for trades people from the alley, and 
the main entrance is on Connecticut avenue. The house is seven 
stories high with basement. 

On redirect examination the witness further testified as follows : 
This separate entrance is like the back door of an ordinary dwell¬ 
ing house. 

I know nothing about the particular emission of smoke 

8 testified to by Mr. Wollard. 

Thereupon counsel for the defendant offered to prove by 
the witness that he had himself on days other than that mentioned 
by the prosecuting witness made careful observations for smoke 
coining out of his chimney and did not see any. 

But counsel for the District objected on the ground that the prof¬ 
fered evidence was immaterial and irrelevant, and the court sus¬ 
tained the objection and refused to let the proffered proof go to the 
jury; to which ruling of the court the defendant, by his counsel, 
then and there excepted, and prayed the court to note the same 
upon its minutes, which was done. 

And thereupon the defendant rested, and the foregoing is all the 
evidence that was given or offered at the trial by either the District 
or defendant. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the defendant prayed the court to give the jury 
the following instructions and each of them : 

1. There is no sufficient evidence in the case upon which a jury 
can find a verdict against the defendant of the offense charged in 
the information, and the jury are instructed that he is entitled to a 
verdict of not guilty. 

(Refused.) 
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2. If the jury believe from the evidence that the Rocliaiubeau 
was used exclusively for private residences their verdict must be 
for defendant. 

(Refused.) 

3. If the jury believe from the evidence that the smoke 

9 emitted from the chimney of the Rochambeau, as testified by 
the witness Wollard, resulted from an accidental stirring of 

the fires in the furnace or from the accidental use of improper fuel 
purchased by the defendant in good faith and in ignorance of its 
condition their verdict must be for the defendant. 

(Refused.) 

4. If the jury find from the evidence that at the time the pro¬ 
hibited smoke was emitted from the chimney of the Rochambeau, 
as testified by the witness Wollard, the defendant was experiment¬ 
ing in good faith with different kinds of fuel with a view to use of 
such only as would not produce dense black or gray smoke and 
desisted from the use of such fuel as soon as he discovered that it 
did produce such smoke, their verdict must be for the defendant. 

(Refused.) 

But the court, commenting on these prayers, said: “As to those 
prayers, there are three of them that I could not give. As to the 
second, I will only say this: The question was raised and decided 
in a former case, that an apartment house is subject to this law; 
that if the thick, dense black and gray smoke is emitted from the 
chimney of such a house, with an engine boiler and smoke-stack,— 
that is described in the act—it would be held liable and should be. 
And I think that is sustained by the decision of the Court of Ap¬ 
peals already, and I will have to refuse all of these prayers.” 

To which refusal of the court to grant said prayers 1, 2, 3, and 4, 
or any of them, and to the ruling of the court that the house in 
question is subject to the smoke law, the defendant, by his counsel, 
then and there excepted, and prays the court to note the 

10 same upon its minutes, which was done. 

All of said proceedings were had and all of said exceptions 
noted before the jury retired to consider of their verdict, and counsel 
for defendant gave notice at the time the said exceptions and each 
of them were noted of his intention to apply to the Court of Appeals 
for said Distinct for a writ of error. 

* 

And thereupon,after the foregoing proceedings, which are hereby 
made a part hereof, and before the jury retired to consider of their 
verdict, the defendant, by his counsel, prayed the court to sign and 
seal this his bill of exceptions and make the same a part of the 
record, to have the same force and effect as to each and every of said 
exceptions taken by the defendant and noted by the court as afore¬ 
said as if the same had been set forth in a separate bill of excep¬ 
tions, signed and sealed by the judge presiding at the trial, which 
was granted, and accordingly the judge presiding signs and seals 
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this the said bill of exceptions, to have the force and effect aforesaid, 
now for then, this 24th day of February, A. D., 1905. 

CHARLES F. SCOTT, [seal.] 
Judge Police Court, D. C. 

11 Feb. 23,1905.—Recognizance in the sum of one hundred 
dollars entered into on writ of error to the Court of Appeals 

of the District of Columbia upon the condition that in the event of 
the denial of the application for a writ of error, the defendant will, 
within five days next after the expiration of ten days, appear in the 
police court and abide by and perform its judgment, and that in the 
event of the granting of such writ of error the defendant will ap¬ 
pear in the Court of Appeals of the District of Columbia and abide 
by and perform its judgment in the premises. Alexander Duehay, 
surety. 

Feb. 25, 1905.—Writ of error received from the Court of Appeals 
of the District of Columbia. 

12 To the clerk of the police court: 

In making up the record for appeal in the case of The District of 
Columbia vs. Francis H. Duehay, please include the following in 
the order given below : 

1. The information in extenso. 

2. Arraignment, plea not guilty, jury trial demanded. 

3. Trial and verdict of guilty. 

4. Motion for a new trial and overruling of same. 

5. Appeal. 

G. Bill of exceptions. 

7. Recognizance. 

8. Writ of error. 

SAM MADDOX, 

Attorney for Defendant. 

Feb’y 23,1905. 


13 In the Police Court of the District of Columbia. 

United States oe America, I 
District of Columbia, f 5S ’ 

I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 11 inclusive, to be true copies of originals in cause No. 262,835 
wherein The District of Columbia is plaintiff and Francis H. Duehay 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
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seal of said court, —the city of Washington, in said District, this 2nd 
day of March A. D. 1905. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, Dist. of Columbia. 

14 United States op America, ss: 

The President of the United States to the Honorable Charles F. 

Scott, judge of the police court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff, and Francis H. Duehay, 
defendant, a manifest error hath happened, to the great damage of 
the said defendant, as by his complaint appears. We being willing 
that error, if any hath beeu, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
s . distinctly and openly, you send the record and proceedings afore- 
' said, with all things concerning the same, to the Court of Appeals of 
■^®^District of Columbia, together with this writ, so that you have 
;*|xie same in the said Court of Appeals, at Washington, within 15 
Allays from the date hereof, that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 25th day of February, in the year of our Lord 
one thousand nine hundred and five. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

Endorsed on cover: District of Columbia police court. No. 
1524. Francis H. Duehay, plaintiff in error, vs. District of Columbia. 
Court of Appeals, District of Columbia. Filed Mar. 2,1905. Henry 
W. Hodges, clerk. 







